
Educational Institutions Must
Address the Final Regulations

Contained in the Higher
Education Opportunity Act

THE HIGHER EDUCATION OPPORTUNITY ACT 
of 2008 (HEOA) was passed by Congress on July
31, 2008. President Bush signed the HEOA into

law on August 14, 2008. On August 21, 2009, the United
Stated Department of Education (ED) issued a “Notice of
Proposed Rulemaking” with regard to the HEOA. In
October of 2009, the ED issued final regulations for the
implementation of the HEOA. The regulations became
effective July 1, 2010. The HEOA and the Final
Regulations contain several key provisions which will
have an immediate impact on educational institutions.  
Reporting Requirements—Educational institutions

now have new “reporting requirements,” and must tell
current or prospective students the following: what
financial assistance is available to enrolled students; the
institution’s retention rate; the institution’s completion,
graduation and transfer rate; the placement and types of
employment obtained by graduates of the educational
institution; and the types of graduate and professional
education in which graduates of the institution enroll.
This information can be disseminated through a variety
of methods including mailings, electronic media or any
appropriate publication. 
Entrance Counseling—The HEOA requires educa-

tional institutions to provide specific data to borrowers
which will enable the individuals to receive comprehen-
sive information on the terms and conditions of the
loans, and of their specific responsibilities.  In this
regard, educational institutions must provide entrance
counseling for borrowers which must include, but is not
limited to, an explanation of the use of a master promis-
sory note; a discussion on the repayment obligations for
the student; a description of the consequences of
default; a sample of the monthly repayment amounts for
the student based upon the type of loan the student bor-
rower obtained; information on how interest accrues
and is capitalized on the loans; and information on how

the student borrower can access his or her loan records.  
Exit Counseling—The Final Regulations further

require an educational institution to provide borrowers
with exit counseling. The exit counseling sessions are
intended to focus on information pertaining to the aver-
age anticipated monthly payment amount based on the
student borrower’s indebtedness—depending on the
types of loans the student borrower has obtained—for
attendance at the same school or in the same program
of study at the same school. The educational institution
must also review repayment plan options with the stu-
dent borrower and explain to the borrower the differ-
ent repayment options for each individual loan.  
Service Members—A key provision of the Final

Regulations pertains to service members. In this regard,
the HEOA includes a general requirement that an educa-
tional institution may not deny re-admission to a service
member if such an individual was called into service. 
As such, a service member is entitled to readmission
with the same academic status as when the student last
attended the institution. This requirement further
extends to service members who were admitted but 
did not begin attending an institution prior to beginning
their service time. Moreover, each service member 
must be readmitted in a “prompt” fashion, i.e. readmis-
sion into the next class or classes in the student’s field,
unless the student requests a later date or  “unusual cir-
cumstances”  necessitate a later admission date.  
Code of Conduct—Under the HEOA, institutions that

engage in federal student aid programs or that have a
preferred lender arrangement must develop, publish,
administer and enforce a Code of Conduct and annually
inform its officers, employees, and agents of their
responsibilities pursuant to the Code. The Code of
Conduct must include a prohibition on revenue-sharing
arrangements with a lender pursuant to which the insti-
tution recommends the lender in exchange for a fee or
other material benefit. The Code must also prohibit the

28 COMMERCE • www.cianj.org

BY EDWARD J. EASTERLY, ESQ.
NORRIS MCLAUGHLIN & MARCUS

The Higher Education Opportunity Act contains several key provisions which
will have an immediate impact on educational institutions.

EDUCATION

continued on page 30



30 COMMERCE • www.cianj.org

continued from page 28

Give your child every opportunity to succeed by 
pursuing the dream of a college education. 
Start saving with NJBEST today and enjoy:1,2

• Scholarship opportunity up to $1,500 for 
attending college in New Jersey3

• Low $25 investment minimum to open an account
• No annual maintenance fee
• Convenient automatic investment program

For your FREE Investor Kit, visit NJBEST.com or call (877) 4NJ-BEST.

INVEST IN YOUR CHILD’S FUTURE
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Investors should carefully consider plan
investment goals, risks, charges and
expenses before investing. To obtain an
Investor Handbook, which contains this and
other information, call Franklin Templeton
Distributors, Inc., the manager and
underwriter for the plan, at (877) 4NJ-BEST.
You should read the Investor Handbook
carefully before investing and consider
whether your or the account beneficiary’s
home state offers any state tax or other 

benefits that are only available for 
investments in its qualified tuition program. 
Each Plan account is subject to an annual
Program Management Fee of 0.20% of assets
and underlying fund expenses currently up 
to 0.83% of assets which may vary.2
1. Offered and administered by the New Jersey Higher
Education Student Assistance Authority (HESAA); managed
and distributed by Franklin Templeton Distributors, Inc., an
affiliate of Franklin Resources, Inc., which operates as
Franklin Templeton Investments. No federal or state 

guarantee. Principal value may be lost, and investing in the
plan does not guarantee admission to college or sufficient
funds for college.
2. Please refer to the Investor Handbook for more 
complete information.
3. Investing in NJBEST does not guarantee admission to
college in New Jersey or elsewhere. The scholarship is
awarded during the beneficiary’s first year of college.

receipt of gifts by employees of the financial aid office,
and must be published prominently on the institution’s
Web site.  
Student Assistance—The regulations also provide

guidance with regard to several added and/or revised
student aid provisions set forth in the HEOA. Of note,
the HEOA reauthorized appropriations for work study
and provided specific guidance with regard to work
study programs. In this regard, regardless of who actual-
ly employs the student, educational institutions are
responsible for paying the student for the work per-
formed at least once a month. Additionally, students may
be employed to perform civic education and participate
in activities which teach civics in schools; raise aware-
ness of government functions or resources; or increase
civic participation.    
Safety—Finally, the HEOA requires educational institu-

tions to implement safety programs with respect to secu-
rity and emergency response and fire safety. In this
regard, educational institutions are now required to
establish certain policies or procedures pertaining to the
personal safety of students. Educational institutions are
encouraged to contact their legal counsel to discuss the
proper implementation of such policies and procedures.      
The HEOA and the applicable regulations will,

undoubtedly, increase the burden on educational institu-
tions, specifically with regard to the reporting require-

ments. Accordingly, it is strongly recommended that
educational institutions become intimately familiar with
the new requirements, most of which are already appli-
cable, and begin implementing the necessary programs
and policies.  n

Edward J. Easterly, Esq., is an associate in the Norris
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